COLORADO TECHNOLOGY LAW JOURNAL

University of Colorado Law School
320-L Wolf Law Building, 401 UCB, Boulder, CO 80309-0401
1.303.735.1032 e ctlj@colorado.edu ® http://ctlj.colorado.edu

POSTMASTER: Please send address changes to the address above.

The Colorado Technology Law Journal (ISSN 2374-9032) is an
association of students sponsored by University of Colorado Law
School and the Silicon Flatirons Center for Law, Technology, and
Entrepreneurship.

Published as the JOURNAL ON TELECOMMUNICATIONS AND HIGH
TECHNOLOGY LAW from 2002 to 2014.

Subscriptions

Issues are published semiannually. Domestic volume
subscriptions are available for $50.00. City of Boulder subscribers add
$3.74 sales tax. Boulder County subscribers outside the City of Boulder
add $2.21 sales tax. Metro Denver subscribers outside of Boulder
County add $1.85 sales tax. Colorado subscribers outside of Metro
Denver add $1.31 sales tax. International volume subscriptions are
available for $55.00. Inquiries concerning ongoing subscriptions or
obtaining an individual issue should be directed to ctlj@colorado.edu
or by mail to the address above. Back issues in sets, volumes, or single
issues may be obtained from:

William S. Hein & Co., Inc.
1285 Main Street, Buffalo, NY 14209
p: 1.716.882.2600 ® http://www.wshein.com
http://heinonline.org (for back issues in electronic format)

Cite as: 18 COLO. TECH. L.J. __(2020).

© 2020, Colorado Technology Law Journal



ii



ETLJ CoLORADD TECHNOLOGY
LAW JOURNAL

Volume 18 Issue 1
EXECUTIVE BOARD
Editor-in-Chief Executive Editor
CORIAN ZACHER SARAH RIPPY
Managing Editor Lead Articles Editor
FREDERICK STEIMLING SHELBY DOLEN
Lead Production Editor Lead Student Note Editor
VINCENT DIMICHELE RACHEL AMSPOKER
Lead Outreach Editor Lead Digital Content Editor
EMELY GARCIA DILLON SLAGLE

EDITORIAL STAFF

Articles Editors Note Editors Symposium Editors
CIERA GONZALEZ ALINE PESCH JACK HODGE
DANIELLE JOHNSON ERIK MOYA CONOR MAY
COLLEEN MCCROSKEY ASHTYN STEPHAN WILSON SCARBEARY
GREGORY CALLAGHAN

Digital Content Editors Production Editors Resources Editor

COLLEEN MCCROSKEY DANIKA DOUGLAS LOREN TERRY
WILSON SCARBEARY KONRAD SCHREIER
JORDAN REGENIE
MATTHEW MONTOYA
MEMBERS
MIKAELA COLVIN KIRON KOTHARI BRIAN STUENKEL
BRYLAN DRODDY CHRISTOPHER MCGILLEN KYLIE THOMPSON
KELSEY FAYER NICOLE QUINTERO SAMUEL THORNTON
NATHAN FULLER PAIGE RADTKE BRANDON WARD
CARA GROSETH NEIL SANDHU ERIC WRIGHT
SLATE HERMAN KENNETH SHIAU SARA YATES
FACULTY ADVISOR OFFICE MANAGER
BLAKE REID JACKIE KOEHN

HARRY SURDEN

iii



iv



THE UNIVERSITY OF COLORADO LAW SCHOOL
FACULTY, 2019-2020

Deans

S.JAMES ANAYA, Dean and Charles Inglis Thompson Professor of Law. B.A., University
of New Mexico; ].D., Harvard University.

WHITING DIMOCK, Senior Assistant Dean of Students. B.A., Williams College; J.D.,
University of Colorado.

MARCI FULTON, Assistant Dean for Outreach, Engagement, & Alumni Relations.

B.A., University of Colorado; ].D., University of Colorado.

AMY ]. GRIFFIN, Associate Dean for Instructional Development. B.A., Boston College;
J.D., University of California, Berkeley.

FERNANDO R. GUzMAN 1II, Assistant Dean for Diversity, Equity, and Inclusive
Excellence. B.S., Santa Clara University; M.S., California State University,
Sacramento; Ph.D., University of Denver.

JEssicA HELZER, Assistant Dean for Advancement. B.S., Colorado State University.

KRISTINE M. JACKSON, Assistant Dean for Admissions & Financial Aid. B.S.,
University of North Carolina; ].D., George Mason University.

MARK J. LOEWENSTEIN, Associate Dean for Curricular Affairs and Monfort Professor of
Commercial Law. A.B., ].D., University of Illinois, Champaign-Urbana.

ToDD ROGERS, Assistant Dean for Career Development. B.S., Trinity University; J.D.,
University of Texas.

JENNIFER SULLIVAN, Senior Assistant Dean for Administration and Program
Development and Interim Assistant Dean for Advancement, B.A., Case Western
Reserve University; J.D., Duke University.

MARK SQUILLACE, Associate Dean for Faculty Affairs & Research and Moses Lasky
Professor of Law. B.S., Michigan State University; J.D., University of Utah.

Emeritus Faculty

NORMAN F. AARONSON, Clinical Professor Emeritus. B.A., Brandeis University; ].D.,
Boston University.

GEORGIA K. BRISCOE, B.A., Washington State University; A.M.L.S. University of
Michigan; M.A. University of San Diego; M.A. University of San Diego.

HAROLD H. BRUFF, Nicholas Rosenbaum Professor of Law. B.A., Williams College; J.D.,
Harvard University.

EMILY M. CALHOUN, Professor Emerita. B.A., M.A., Texas Tech University; ].D.,
University of Texas.

JAMES N. CORBRIDGE, JR., Professor Emeritus. A.B., Brown University; LL.B., Yale
University.

TED J. FIFLIS, Professor Emeritus. B.S., Northwestern University; LL.B., Harvard
University.

H. PATRICK FURMAN, Clinical Professor Emeritus. B.A., ].D., University of Colorado.

WAYNE GAZUR, Professor Emeritus. B.S., University of Wyoming; ].D., University of
Colorado; LL.M., University of Denver.

DAvID S. HILL, Professor Emeritus. B.S., ].D., University of Nebraska.

J. DENNIS HYNES, Professor Emeritus. B.A., LL.B., University of Colorado.

HowARD C. KLEMME, Professor Emeritus. B.A., LL.B., University of Colorado; LL.M.,
Yale University.

ROBERT F. NAGEL, Professor Emeritus. B.A., Swarthmore College; ].D., Yale
University.



WILLIAM T. Pizzi, Professor Emeritus. A.B., Holy Cross College; J.D., Harvard
University; M.A., University of Massachusetts.

PETER N. SIMON, Jr., Professor Emeritus. B.S., M.D., University of Wisconsin; J.D.,
University of California, Berkeley.

ARTHUR H. TRAVERS, JR., Professor Emeritus. B.A., Grinnell College; LL.B., Harvard
University.

MICHAEL J. WAGGONER, Professor Emeritus. A.B., Stanford University; LL.B.
Harvard University.

MARIANNE WESSON, Professor Emerita. A.B., Vassar College; J.D., University of
Texas.

CHARLES WILKINSON, Professor Emeritus. B.A., Denison University; ].D., Stanford
University.

Tenured and Tenure-Track Faculty

J. BRAD BERNTHAL, Associate Professor of Law. B.A., University of Kansas; J.D.,
University of Colorado.

FREDERIC BLOOM, Professor of Law. B.A., Washington University in St. Louis; ].D.,
Stanford University.

ALEXIA BRUNET MARKS, Associate Professor of Law. B.A., Colgate University; M.S.,
Purdue University; Ph.D., Purdue University; J.D. Northwestern
University.

PAULE. CAMPOS, Professor of Law. A.B., M.A., ].D., University of Michigan.

DEBORAH J. CANTRELL, Professor of Law and Director of Clinical Programs. B.A., Smith
College; M.A., University of California, Los Angeles; J.D., University of
Southern California.

KRISTEN A. CARPENTER, Council Tree Professor of Law. B.A., Dartmouth College; J.D.,
Harvard University.

MING Hsu CHEN, Associate Professor of Law. A.B., Harvard University; J.D., New
York University; Ph.D., University of California, Berkley.

RiCHARD B. COLLINS, Professor of Law. B.A., Yale College; LL.B.,, Harvard
University.

JUSTIN DESAUTELS-STEIN, Associate Professor of Law. B.A., University of North
Carolina, Ashville; J.D., University of North Carolina, Chapel Hill; LL.M.,
Harvard University.

KRISTELIA A. GARCIA, Associate Professor of Law. B.A., Columbia University; J.D.,
Yale University.

ERIK F. GERDING, Professor of Law. A.B., Duke University; ].D., Harvard University.

AYA GRUBER, Professor of Law. B.A., University of California, Berkeley; ]J.D.,
Harvard University.

LAKSHMAN D. GURUSWAMY, Nicholas Doman Professor of International Environmental
Law & International Energy Programs. LL.B., Sri Lanka; Ph.D., University of
Durham, U.K.

JENNIFER S. HENDRICKS, Professor of Law and Co-Director of the Juvenile & Family Law
Program. B.A., Swarthmore College, ].D., Harvard University.

PETER H. HUANG, Professor of Law and DeMuth Chair. A.B., Princeton University;
Ph.D., S.M., Harvard University; ].D., Stanford University.

SHARON JACOBS, Associate Professor of Law. B.M., Cleveland Institute of Music,
M.M.,, The Juilliard School; J.D., Harvard University.

MARGOT KAMINSKI, Associate Professor of Law. B.A., Harvard University; ].D., Yale
University.

CRAIG KONNOTH, Associate Professor of Law. B.A., Fordham University; M.Phil.,
University of Cambridge; ].D., Yale University.

vi



SARAH A. KRAKOFF, Interim Executive Director, Getches-Wilkinson Center for Natural
Resources, Energy, and the Environment. B.A., Yale University; ].D.,
University of California, Berkeley.

BENJAMIN LEVIN, Associate Professor of Law. B.A., Yale University; J.D., Harvard
University.

SUZETTE MALVEAUX, Provost Professor of Civil Rights Law and Director of the Byron R.
White Center. A.B., Harvard University; ].D., New York University.

SUSAN NEVELOW MART, Professor of Law and Director of the William A. Wise Law
Library. B.A., University of California, Santa Cruz; ].D., University of
California, Berkeley; M.L.LS., San Jose State University.

ScotT A. MOss, Professor of Law and Schaden Chair in Experiential Learning. B.A.,
M.A,, Stanford University; ].D., Harvard University.

CHRISTOPHER B. MUELLER, Henry S. Lindsley Professor of Procedure & Advocacy. A.B.,
Haverford College; J.D., University of California, Berkeley.

HELEN NORTON, Professor of Law and Ira C. Rothgerber, Jr. Chair in Constitutional Law.
B.A., Stanford University; J.D., University of California, Berkeley.

ScotT R. PEPPET, Professor of Law and Wolf-Getches Fellow. B.A., Cornell University;
J.D., Harvard University; M.S., University of Colorado.

CAROLYN B. RAMSEY, Professor of Law. B.A., University of California, Irvine; M.A.,,
J.D., Stanford University.

PIERRE ]. SCHLAG, University Distinguished Professor and Byron R. White Professor of
Law. B.A., Yale University; ].D., University of California, Los Angeles.

ANDREW SCHWARTZ, Professor of Law. Sc.B., Brown University; ].D., Columbia
University.

SCOTT SKINNER-THOMPSON, Associate Professor of Law. B.A. Whitman College;
L.L.M.,, ].D., Duke University.

ANNA SPAIN BRADLEY, Associate Professor of Law and Assistant Vice Provost for Faculty
Development & Diversity. B.A., Denison University; ].D., Harvard
University.

SLOAN SPECK, Associate Professor of Law. B.A., Rice University; M.A.,, ].D., University
of Chicago; L.L.M., New York University.

HARRY SURDEN, Associate Professor of Law. B.A., Cornell University; ].D., Stanford
University.

PHILLIP J. WEISER, Hatfield Professor of Law & Telecommunications. B.S., Swarthmore
College; ].D., New York University.

AHMED WHITE, Professor of Law and Nicholas Rosenbaum Professor of Law Chair. B.A.,
Southern University and A&M College; ].D., Yale University.

Clinical Faculty

VIOLETA CHAPIN, Associate Clinical Professor of Law. B.A., Columbia College; J.D.,
New York University.

ANN ENGLAND, Clinical Professor of Law. B.A., University of Michigan; ].D.,
University of Denver.

CARLA FREDERICKS, Associate Clinical Professor and Director of the American Indian
Law Program. B.A., University of Colorado; J.D., Columbia University.

SEAN HELLE, Associate Clinical Professor and Director of the Getches-Green Natural
Resources & Environmental Law Clinic. B.A., Luther College; ].D., University
of Towa.

BLAKE E. REID, Associate Clinical Professor. B.S., ].D., University of Colorado; LL.M.
Georgetown University.

COLENE ROBINSON, Clinical Professor of Law and Co-Director of Juvenile & Family Law
Program. B.A., Valparaiso University; ].D., Loyola University, Chicago.

vii



Legal Writing and Appellate Advocacy Faculty

AMY BAUER, Legal Writing Professor. B.A., Duke University; J.D., William & Mary
School of Law.

TERESA BRUCE, Legal Writing Professor. B.S., Colorado State University; J.D., Cornell
Law School.

MEGAN HALL, Legal Writing Professor. B.A., Colorado State University; J.D.,
University of Colorado.

DEREK H. KIERNAN-JOHNSON, Legal Writing Professor. A.B., Princeton University;
J.D., University of Michigan.

GABRIELLE MARKS STAFFORD, Legal Writing Professor. B.A., University of
Pennsylvania; ].D., Boston University.

ToDD M. STAFFORD, Legal Writing Professor. B.A., Southern Methodist University;
J.D., Duke University.

Law Library Faculty

ERIK BECK, Digital Services Librarian. B.A., University of Wisconsin, M.S.IS,,
University of Texas.

GEORGIA K. BRISCOE, Associate Director and Head of Technical Services. B.S.,
Washington State University; M.A.,, M.A., University of San Diego;
AM.LS,, University of Michigan.

ROBERT LINZ, Head of Public Services and Associate Director of Law Library. B.A., Wake
Forest University; J.D., University of Florida; M.L.LS., Florida State
University.

JOAN POLICASTRI, Collection Services and Research Librarian. B.A., M.A., University of
Colorado, Denver; M.A., University of Denver.

KERRI-ANN ROWE, Student Services and Outreach Librarian. B.A., Yale University;
J.D., University of Notre Dame.

LisA SCHULTZ, Instructional Services and Research Librarian. B.A., ].D., University of
Nebraska, Lincoln; M.A., University of Missouri, Columbia.

KAREN SELDEN, Metadata Services Librarian. B.S., Pennsylvania State University;
M.L.S., Simmons College.

JILL STURGEON, Access Services Librarian. B.A., Brigham Young University; M.A.,,
Wright State University; J.D., M.L.S., University of Arizona.

JANE E. THOMPSON, Associate Director of Faculty Services and Research. B.A.,
University of Missouri; M.A., M.L.L., ].D., University of Denver.

viii



ix



ETL CoLorapo TECHNOLOGY
LAW JOURNAL

Volume 18 Issue 1

CONTENTS

ARTICLES AND ESSAYS
The American Express Case: Back to the Future
Douglas Melamed...........coooeiiiiiiiiiiiciiieeeee et e e e

EU Influence on Data Privacy Laws: Is the US Approach
Converging with the EU Model?

Emmanuel Pernot-Leplay........cccoviiiiiiiiiiiiiieceeeeee e 25

The Dark Web and Employer Liability

David Schein & Lawrence Trautman...........cccooevvvvveeeeeeeiiiiiieeieeeeeeecireeeeeeeeeens 49

Licensing Standard Essential Patents with FRAND
Commitments: Preparing for 5G Mobile Telecommunications

Daniel SPUIDET ........evviiiiei e e 79

NOTES

Fair or Foul: Examining Income Share Agreements in
Professional Football and Baseball

EMELY GATCIA....uviiiiiiieeiiiiiiie ettt e e e e ettt e e e e e e e eataaeeeaeas 161

Blockchain & Business Methods: How Business Method
Patents May be Redeemed by Furthering Blockchain
Innovation

O v o 0 Y= 185

On-Orbit Services are Ready for Lift Off: Existing U.S.
Regulations Can Usher in a New Era of Commercial Space
Activity

Jordan Regenie...........vuiiiiiiiiiiiiiicc e 2217

Paving the Road to Fiber
COTIAN ZIACKET ...t saaaaasesasasssssssssasanenes 261



FROM THE EDITOR

It is my great pleasure to introduce the first Issue of the
Colorado Technology Law dJournal Volume 18. 2019 was a
pivotal year for CTLdJ that the four corners of the pages alone
cannot capture. In addition to producing this Issue, the CTLdJ
team started the semester sharing two offices and transitioned
to an all new suite designed for the full Journal. What has not
changed over the last nearly two decades i1s the student
commitment involved in researching, writing, and editing
salient issues of technology law and policy.

Antitrust scholar Doug Melamed shared his insights at
the February 2019 Silicon Flatirons Symposium, Internet
Platforms’ Rising Dominance, Evolving Governance, and
contributed his thoughts toward this Issue. Professor Melamed
analyzes the 2018 American Express case and discusses what
the holding means for future antitrust cases.

In addition to the Symposium piece, we accepted three
wonderful submissions from Professors Daniel Spulber,
Emmanuel Pernot-Leplay, David Schein and Lawrence
Trautman. Professor Spulber recommends that judges take a
flexible approach to intellectual property licensing agreements
for 5G technology. Professor Pernot-Leplay observes the
convergence of U.S. and E.U. privacy models. Professors Schein
and Trautman discuss the relationship between dark web usage
by employees and the liability for employers.

I am pleased to present three student notes from my
hardworking colleagues, Emely Garcia, who importantly
analyzes and critiques lending practices for student athletes,
Jordan Regine, who proposes a light touch regulatory approach
for on-orbit services, and Kurt Prang, who raises a timely
discussion of the ways that business method patents may
advance developments in blockchain innovation.

It is only through the hard work of our Board and
dedicated members and the enthusiasm and support of our
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faculty advisors, the Silicon Flatirons team, and Colorado Law
staff that this Issue is possible. In particular, Lead Articles
Editor Shelby Dolen volunteered countless hours to make this
Issue as great as possible.

The pieces presented here only scratch the surface of the
ongoing policy debates active in the ever-growing world of
technology law and policy but hearing the passionate
discussions that our members have with each other every day
gives me hope for the future of CTLJ and technology law and
policy overall. As we enter not only a new year, but also a new
decade, I look forward to seeing where the next generation of law
students take the Journal.

Corian E. Zacher
Editor-in-Chief, Volume 18
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